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October 30, 2013 

The Honorable Gina McCarthy 
Administrator 
U.S. Environrnental Protection Agency 
Room 300, Ariel Rios Building 
1200 Pennsylvania Avenue, N.W. 
Washington, D.C. 20460 

Dear Adrninistrator McCarthy: 

Nearly eight years ago, Congress approved the Energy Policy Act of 2005, establishing 
the first Renewable Fuel Standard ("RFS"). In 2007, Congress significantly expanded the 2005 
law when it passed the Energy Independence and Security Act of 2007, which increased the 
mandate to 36 billion gallons of biofuels by 2022. Unfortunately, despite the best intentions of 
the RFS, its premise and structure were based on many assumptions that no longer reflect the 
current market conditions, and the imposition of the 2014 volumes now threatens to cause 
economic and environmental harm. As Congress continues its bi-partisan work to address these 
concerns, we are writing to request that the EPA use its authority to adjust the 2014 RFS 
volumes. 

As you are aware, the U.S. corn market has been increasingly volatile since the expansion 
of the RFS in 2007. This reflects the reality that more than 40 percent of the corn crop now goes 
into ethanol production, a dramatic rise since the first ethanol mandates were put into place in 
2005. While well intentioned, the rigid nature of the federal law has not allowed it to change as 
new realities emerge in the market place. Ethanol now consumes more corn than animal 
agrieulture, a fact directly attributable to the federal mandate. Corn prices are just one example 
of the economic harm caused by the RFS. 

Due to the dramatic expansion of corn ethanol, volatile corn prices have led to the 
conversion of millions of acres of sensitive wetlands and grasslands into production. According 
to the EPA's analysis, the lifecycle ernissions of corn ethanol in 2012 were higher than those of 
gasoline -- and will be for years to come. Despite promised environmental benefits when the 
RFS was implemented, the National Academy of Sciences has noted that overall ethanol 
production and use lowers air and water quality. 
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Member of Congress 

Perhaps the newest challenge is the imposition of the statutory requirement of 18.15 
billion gallons of renewable fuels in 2014, of which approximately 14.4 billion gallons will be 
made up by corn ethanol. In particular, the combination of rising ethanol mandates and 
declining gasoline demand has exacerbated the onset of the E10 blendwall- the point at which 
the gasoline supply is saturated with the maximum amount of ethanol that current vehicles, 
engines, and infrastructure can safely accommodate. The EPA explicitly acknowledged this 
challenge in its final rule implementing the 2013 volumes---"EPA does not currently foresee a 
scenario in which the market could consume enough ethanol sold in blends greater than E10, 
and/or produce sufficient volumes of non-ethanol biofuels to meet the volumes of total 
renewable fuel and advanced biofuel as required by statute for 2014." l We understand that the 
EPA signaled its intention to address these concerns in the 2014 rulemaking and commend the 
EPA's willingness to use the authority Congress granted to it when crafting the RFS. 

While the blendwall is a pressing issue, the federal government can help avoid a 
dangerous economic situation by adjusting the normally rigid Renewable Fuel Standard mandate 
down to align with gasoline market conditions and realities. We therefore urge the EPA to 
consider a fair and meaningful nationwide adjustment to the ethanol mandate in the Renewable 
Puel Standard. Prompt action by the EPA can help to ease short supply concerns, prevent engine 
damage, save jobs across many U.S. industries, and keep farnilies fed. We strongly urge you to 
exercise your authority and take the necessary steps to protect American consumers and the 
economy. Thank you for your immediate consideration of this request. 

Sincerely,

Bob Goodlatte 
Member of Congress

.^ 

; 
Steve Womack
	

eter elch 
Member of Congress
	 Member of Congress 

' Regulation of Fuels and Fuel Additives: 2013 Renewable Fuel Standards, 78 Fed. Reg. 49,794, 49,823 (Aug. 15, 
2013) (to be codified at 40 C.F.R. pt. 80).
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May 1, 2014 

The Honorable Gina McCarthy
	

The Honorable John M. McHugh 
Administrator
	

Secretary 
U.S. Environmental Protection Agency	 Department of the Army 
1200 Pennsylvania Avenue, NW	 The Pentagon, Room 3E700 
Washington, D.C. 20460	 Washington, D.C. 20310 

Dear Administrator McCarthy and Secretary McHugh: 

We write to express our serious concerns with the proposed rule re-defining the scope of federal 
power under the Clean Water Act (CWA) and ask you to return this rule to your Agencies in 
order to address the legal, economic, and scientific deficiencies of the proposal. 

On March 25, 2014, the Environmental Protection Agency (EPA) and the U.S. Army Corps of 
Engineers (USACE) released a proposed rule that would assert CWA jurisdiction over nearly all 
areas with any hydrologic connection to downstream navigable waters, including man-made 
conveyances such as ditches. Contrary to your agencies' claims, this would directly contradict 
prior U.S. Supreme Court decisions, which imposed limits on the extent of federal CWA 
authority. Although your agencies have maintained that the rule is narrow and clarifies CWA 
jurisdiction, it in fact aggressively expands federal authority under the CWA while bypassing 
Congress and creating unnecessary ambiguity. Moreover, the rule is based on incomplete 
scientific and economic analyses. 

The rule is flawed in a number of ways. The most problematic of these flaws concerns the 
significant expansion of areas defined as "waters of the U.S." by effectively removing the word 
"navigable" from the definition of the CWA. Based on a legally and scientifically unsound view 
of the "significant nexus" concept espoused by Justice Kennedy, the rule would place features 
such as ditches, ephemeral drainages, ponds (natural or man-made), prairie potholes, seeps, flood 
plains, and other occasionally or seasonally wet areas under federal control. 

Additionally, rather than providing clarity and making identifying covered waters "less 
complicated and more efficient," the rule instead creates more confusion and will inevitably 
cause unnecessary litigation. For example, the rule heavily relies on undefined or vague 
concepts such as "riparian areas," "landscape unit," "floodplain," "ordinary high water mark" as 
determined by the agencies' "best professional judgment" and "aggregation." Even more 
egregious, the rule throws into confusion extensive state regulation of point sources under 
various CWA programs. 

In early December of 2013, your agencies released a joint analysis stating that this rule would 
subject an additional three percent of U.S. waters and wetlands to CWA jurisdiction and that the 
rule would create an economic benefit of at least $100 million annually. This calculation is 
seriously flawed. In this analysis, the EPA evaluated the FY 2009-2010 requests for 
jurisdictional determinations — a period of time that was the most economically depressed in 
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nearly a century. This period, for example, saw extremely low construction activity and should 
not have been used as a baseline to estimate the incremental acreage impacted by this rule. In 
addition, the derivation of the three percent increase calculation did not take into account the 
landowners who — often at no fault of their own — do not seek a jurisdictional determination, but 
rather later learn from your agencies that their property is subject to the CWA. These errors 
alone, which are just two of many in EPA's assumptions and methodology, call into question the 
veracity of any of the conclusions of the economic analysis. 

Compounding both the ambiguity of the rule and the highly questionable economic analysis, the 
scientific report — which the agencies point to as the foundation of this rule — has been neither 
peer-reviewed nor finalized. The EPA's draft study, "Connectivity of Streams and Wetlands to 
Downstream Waters: A Review and Synthesis of the Scientific Evidence," was sent to the EPA's 
Science Advisory Board to begin review on the same day the rule was sent to OMB for 
interagency review. The science should always come before a rulemaking, especially in this 
instance where the scientific and legal concepts are inextricably linked. 

For all these reasons, we ask that this rule be withdrawn and returned to your agencies. This rule 
has been built on an incomplete scientific study and a flawed economic analysis. We therefore 
ask you to formally return this rule to your agencies. 

Sincerely,

IAf^ 
CHRIS COLLfNS
	

KURTSCHRADER 
Member of Congress
	 Member of Congress 
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B L SHUSTER

Chairman


House Committee on

Transportation and Infrastructure 
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Chairman

House Committee on Agriculture

LAMAR SMITH

Chairman


House Committee on

Science, Space, and Technology 
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Chairman
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COLLIN PETERSON 

Ranking Member 
House Committee on Agriculture
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May 22, 2014 

The Honorable Gina McCarthy 
Administrator 
U.S. Environmental Protection Agency 
1200 Pennsylvania Avenue, NW 
Washington, D.C. 20460 

We are writing to request that the Environmental Protection Ageiicy provide a sufficiently long 
comnient period on its upcoming regulation of greenhouse gases fiom existing power plants. The 
Agency should provide at least a 120 day comtnent period, given the significant impact this rule 
could have on our nation's electricity providers and consumers, on jobs in communities that have 
existing coal-based power plants, and on the economy as a whole. 

The upcoming proposal will necessarily be more complex for the industry to deal with than the 
proposal for new plants, and stakeholders will need time to analyze the rule and determine its 
impact on individual power plants and on the electric system as a whole. This analysis will be 
no small undertaking, especially since this will be the first ever regulation of greenhouse gases 
from existing power plaints. Additionally, since the EPA extended the origina160 day comment 
period for the new plant proposal, it makes setlse to provide at least the same timeline for the 
existing plant rule.

.^  
Affordable and reliable electricity is essential to the quality of life to our constituents. While we 
can a]1 agree that clean air is impoi-tant, EPA has an obligation to understand the impacts that 
regulations have on all segmetits of society. As one step toward fulfilling this obligation, lvvo 
urge you to provide for a comment period of at least 120 days on the-forthcoming new source 
performance standards for existing coal-based power plants. 

Thank you for your consideratiori of this request. 

Sincerely,

^ 
PRINtEO ON AECYCLED PAPER
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November 4, 2015 

The Ilonorable Gina McCarthy 
Admitiistrator 
U.S. Environ►nental Protectiort Agency 
1200 Pennsylvauia Avenue, NW 
Washington, DC 20460 

Dear Administrator McCartlly, 

We write to express significant concern with the recently proposed 2016 Renewable Volutne 
Obligations (RVO) under the Renewable Fuel Standard (RFS). The RVO as currently proposed 
would cotistitute a breach of thc ethanol blendwall, which would cause adverse impaets on 
American consumers and the economy. 

Congress expanded the RFS whcn it passed the Energy Independence and Security Act of 2007 
(EISA). EISA mandated an atvivally increasing voltume of biofuel to be blended and consumed 
in the nation's motor fuel supply, reaching 36 billion gallons of biofuels in 2022. In 2007, the 
marlcet assutnptions regarding the future of transportation fuels in the United States were very 
diffet•ent from the realities of the market today. The Energy Information Administration (ElA)!at 
the time projected motor gasoline demand to significantly rise thi •ough 2022 1 . Since then, EIA 
has revised its 2007 projection of motor gasoline in 2022 downward by 27°/D and projects motor 
gasoline demand to continue to decline tluough 20351. 

lncreased fuel efficiency has led to shrirtking gasoline demand. This current reality, coupled with 
an inerea.sing biofuel blending level requirement, has exacerbated the onsct of the E10 
blendwall—the point at which the gasoline supply is saturated with the maxiinutn amoutlt 'of 
ethanol that the current vehicle fleet, marine and other small engines, and refueling infrastructtdre 
can safely accommodate. We agree with the EPA's conclusion in its iirst RVO proposal for 2014 
and in its current proposal for 2014, 2015, and 2016 that the E10 blendwall is a binding 
constraint. 

We are gravely concerned, however, that despite the Agency's recogmition of the blendwall, tkte 
2016 proposal aclalowledges that it will be breached nonetheless. Specifically, EPA states tllat 
the 2016 RVO "includcs volumes of renewable fuel that will require eitlier etllanol use at levol.s 
sigtlificantly beyond the level of the E10 blendwall, or significantly greater use of non-ethat}ol 
renewablc fuels tlian has occurred to date."2 

^ Energy Inforrnatioti Administration, Annual Ener,^j­ Outlook 2007-2015, Reference Case Table 11 
z , Pederal Register, Vol. 80, No. l 11, Wcdnesday, June 10, 2015, Proposed Rules (p.33102), EPA Reneia able FTrel 
Standar•d Progr•arn: Standar-ds for 2014, 2015, and 2016 and Biomass-Based Diesel Volrrme fa • 2017; Proposed 
Rrrle
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The Honorable Gina McCartliy 
Page 2 

Multiple studies have shown detrimental economic harm may be caused by breaching the E1I0 
blendwall, A 2014 report on the RFS by the nonpartisan Congressional Budget Office conchtded 
that reqtuiring the volumes of biofuel in TISA, which would breach the blendwall, could increase 
the price of E10 gasoline by up to 26 cents per gallon^. NBR11 concludes in a July 27, 2015 stucly 
that "higher gasoline prices leave consumers with less disposable income 4", further hinderir}g 
cconomic growth. An RFS study by Charles River Associates concurs; "The result [of exceedillg 
the blendwall] will be limited availability, higher consumer costs, and fewer sales of 
conventional transportation fuels 5 ." This adverse economic harm falls hardest on America°s 
lower income fainilies. 

EPA acicnowledges that its 2016 RVO proposal would require significant greater use of E15 axid 
E85 in order to rneet the proposcd mandate in 2016. T herefore, this proposal is problematic nbt 
only' in pi •inciple, but it is also impractical since it would talce decades, not months, to build out 
the compatible vehicic flect and install the necessary retail infrastrueture to accommodate the 
higher blends of ethanol. AAA calculates that only 5% of the veliicles on the road are approved 
to use E15 6 and the IEIA calculates that only 6% of vehicles can use E85 7 . The refueling retail 
infrastructure is even rnore limited with only 2% of retail stations selling E85 8 and only 100 
stations nationwide selling E159. 

Congress will continue its work toward a bipat-tisan solution to deal with the RFS. As this woi•lc 
continues, it is critical that EPA use its statutoiy authority to waive EISA's conventional biofuel 
volume to keep the blending requirements below the E10 blendwall, and to help limit the 
economic and consumer harm this program has already caused. 

Bill Flores 
Member of Congress 

A- 4-iJii osta

Member of ongress

Sincerely, 

C; ^ 
Peter Welch 
Membet• of Congress 

Steve Womacic 
Member of Congress

^
Bob Goodlatte 
Member of Congress 

3 Congressiona113udget Office, The Renewable Fuel Standard: Issues forr 2014 and Beyond (June 2014) 
4 NERA Econotllic Consulting, Econon7ic Iinpacts Restdting fi •om Implementalion of RFS2 Progr •am (July 2015) 
S Charles River • Associates, Tmpact of the Blend Wall Constraint in Conlplying with the Renewable Fuel Standard 
(Novenlber 2011) 
c' Aincrican Automobile Association, Press Release "New E 15 Gasoline May Damage Vehicles and Cause 
ConSltillel' (_Allfllsloll" (December 2012) 
' Energy hlformation Achninistration, Annrnrl Energ7^ Otrllook 2014 
8 Fuels Tnstitute, E85: A Mcmket Perf'orinance Anolysis criad horecast (2014) 
9 Renewable Fuels Association data (www.ethanoh•fa.org)



/ 

^

The Hotiorable Gina McCarthy 
Page 3



^r _ __ _^_ 

. A,^ 

^ ^ ^ , 
Ai ^

The Honorable Gina McCai-thy 

Page 4

^ ^^-^^-- 
/?^^^-^ ^^^.a..^ ^^-^ 
0.0 G.^ 

^ 	 ^a. . ... ......^. ^ 	 ^^ ^ ... 



^ 

EM

The Honorable Gina McCartYiy 
Page 5 

I	
/I



The I Ionorable Gina MeCarthy 
Page 6 

s

^ 
ao

 s	^

Ki 

i,^.^



TbeIlonorubluGbzu

/

^

^^



1'hoHoonzubluGiou

=,



The Honorable Gina McCarthy 
Page 9 

rAq,^4- i 

^ A .^ • ^ ^,.^ .-,^--.,^,,,,r''	' • 
c e ^^



IbcFlonnrub|c(}ka 

li M4 11 4 Wj- At" 

rg"lyl

:n^



The Hoizorable Gina McCarlliy 
Page 11

^
^ 

^/ / ^

"/



^.... _ 

♦	^/ 
1.l^"^^	 I 
/,^ '̂ 

arUCg. t^  	u 

The Honorable Gina McCarthy 
Page 12



202-225-9681	Office of Congressman Goodlat	Office of Hon. Goodlatte	 05:07:31 p.m.	06-08-2016	2/6 

Congre!5.9 of tfje EtniteD btateg 
fioowe of AepregentatibefS


UAagllittgton, W 20515 

June 8, 2016 

The Honorable Gina McCarthy 
Administrator 
U.S. Environmental Protection Agency 
1200 Pennsylvania Avenue, NW 
Washington, DC 20460 

Dear Administrator McCarthy, 

We write to express concern regarding the Environmental Protection Agency's (EPA) 
implementation of the Renewable Fuel Standard (RFS). As you know, EPA's 2016 rule 
increasing Renewable Volume Obligations (RVOs) is projected to move us beyond the blend 
wall. We remain concemed about the lack of consumer awareness surrounding the limitations of 
E15 and the damage it can cause to engines and infrastructure. As such, we ask EPA to provide 
information as to how the agency plans to ensure that consumers are given adequate information 
regarding this issue. 

Following EPA's fmal rule issued on November 30, 2015, the use of ethanol blends such 
as E15 will be increasingly required in order to meet EPA's RVO requirements. Since 2011, 
EPA has recognized the limitations of E15 and only approved E15 for use in conventional motor 
vehicles of model year 2001 and newer. In its approval process, the EPA prohibited the use of 
E15 in non-approved engines, including motorcycles, off-road vehicles, boats and marine 
equipment, small spark-ignited engines, and vehicles older than 2001. Accompanying the E15 
waiver, EPA consented to the 2012 Misfueling Mitigation Plan to help provide guidance and 
protections to retailers and consumers. Thus, to date, the only information offered to consumers, 
to our knowledge, has been an at-the-pump, 30 inch label, which has not provided sufficient 
awareness of the dangers of mistakenly fueling with E15. 

Additionally, in its 2015 rulemaking, EPA recognized its RVOs for 2016 will put 
pressure on the market to exceed the E10 blend wall, acknowledging that meeting the increased 
volume level could require significantly greater use of E15. Thus, for the first time, the ethanol 
content of our nation's gasoline supply will exceed the amount of ethanol that can be safely 
accommodated by much of our infrastructure and in non-approved engines, like motorcycles, 
boats, and outdoor power equipment. This is of particular concem because, according to a recent 
report, only five percent of consumers are currently aware that E15 is prohibited for use in 
certain engines, with 60 percent of consumers assuming that any gas sold at a gas station must be 
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safe for all of their engines. Only 24 percent of consumers notice ethanol content while at the 
pumpf.

However, while consumers remain unaware of the high cost of inappropriate use of E15, 
misfueling can lead to significant problems. According to the American Automobile Association, 
American Motorcyclist Association, and National Marine Manufacturers Association, use of E15 
will instantly void warranties for their engine products. Additionally, research conducted by the 
marine industry shows that E15 use in marine engines can pose serious safety and technology 
concerns, including operational malfunctions and complete engine failure. 

As E15 supplies increase across the country, uninformed consumers will make fueling 
mistakes, resulting in costly and dangerous malfunctions. Therefore, we request information on 
what type of research EPA has performed, and any data it has collected, to understand the current 
level of consumer awareness regarding the dangers inherent in the inappropriate use of E15. In 
addition, we request information as to what actions EPA has taken to address consumer 
awareness and ensure the American public has the information it needs to avoid the, 
consequences inherent within the distribution and use of midlevel blends of ethanol, like E15. 

Congress will continue to seek a permanent solution for the RFS, but until then it is 
imperative that EPA take upon itself the responsibility to reduce the likelihood of widespread 
fueling mistakes associated with E15. We request a response as to how the agency plans to 
prevent such avoidable accidents if it intends to continue to administer the RFS in a manner that 
increases RVOs to a level beyond the blend wall. We look forward to hearing from you. 

Sincerely, 

l dzt. ^ 
Bob Goodlatte	 eter Welch	 Steve Womack 
Member of Congress 

Bill Flores 
Member of Congress

Member of Congress 

Ji4sta o
4 Mer of Congress

Member of Congress 

1 "A Survey about Ethanol, Fuel and Gasoline Pumps" prepared by Harrls Po1! (March, 2016)
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April 7, 2017 

The Ho►aorable Jeff Sessions	 The 1-lonorable Scott 1'ruitt 
Attorncy Gcneral	 Administcator 
II.S. llepactment ol'Justice	 U.S. Environmeirtal I'rotectioii Agency 
950 Pennsylvania Avcrnue, N\V	 1200 Peiinsylvania Avem►e, NW 
Wasltiiil;toi►,DC 20530	 Wasliingto», llC 20460 

Dcat• Attor»ey General Sessions a►id Acirninistrator Pruitt, 

As you review the litigatio►i that was pending on behalf of your agencies wlie►i you assumed 
oftice, we write to briiig to yow • atte►rtion Alrnray L'ueqq , Coip. >>. McCrn •1hy, a case pending 
before tlie U.S. Cou► •t of Appeals fo►• the Fourtli Circuit. 

The case centers orn the I;PA's obligation, as clearly established in the Cleau Air Act (CAA), to 
contillt►otisly evaluate potential losses or sliifts of employment ►•esulting fi•o►il administratio» or 
enforcement of the CAA. We agree vvitli thc U.S. District Court for tiic Nortlierii District of West 
Virginia's souncl intcrpretation of tlie law on this matter and reshectfully ucge you to withdraw 
the pending appeal. We are eiicotiragcd by prior stances that eacli of you have taken on this 
issue. 

As you ivay ►•ecall, 5321(a) of the Cleaii Air Act (42 U.S.C. 5 7621(a)) provides: 

The A(hnriuislralor sl>(rll coirdrrct co»ti►rrring e>>alrraliorts o1 poleirtial loss or a •lrifis orenthlo)>ment 
which INQ), res►rltftont !/re C!lI111111l,S(J'Q/lo!) ol • e11Io1'celllellt orllle J71'oY%s• ioir orilria• clwpler oml 
oppliccrb/e iarplementutionplarts, iilcllt(lilTg 1l'here opproprirNe, inwestigali»g Ihrealerred hlmtl 
closio •es or rechrclions in e»>ploynlent r►llegedly 1 •e.Clllliltg , ,1 •olJl SNch CUhlli111Sh1CttloN oi, 
eil,o!'celllelll. 

1'lic EI'A has co►lstrued tliis provision as a discretionary duty, disi •ega►•cliiig the plain language of' 
the law and thc relevaiit legislative history.. Li fact, the EPA has uevcr complied Nvith this 
statutory requirenient. As rccently as 2009, Ad►ninistrator Gina McCarthy assertcci that the 
ageiicy "has not interpreted CAA sectio» 321 to recluire El'A to co►iduct employinent 
iuvestigations in taki»g ► •egulatory actions" anci that "[c]onducting such investigations as part ol' 
rttlemakitlgs Nvoulcl 11ave liirnitecl titility." 

011 Macch 24, 2014, Mu17'ay Fuergy Corporation ("Murray") filed a civil action agai►ist tlic 1:PA, 
assertiiig that tlie EPA's relusa) "to evaluate the impact that its actions ai •c having on tlie 
American coal industry aiid the htuiidreds of thousands of people it directly or indirectly 
cmploys" is irreparably liarmirng tltc plaintiffs. 
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On October 17, 2016, the District Cotu't granted summary judgment in favoc of Murray, orciering 
the EPA to fully comply witlt the reqttirements of § 321(a) anci further noting that "it would be 
an abtise of discretion for the EPA to refttse to conduct a§ 321(a) evaltiation on the effects of its 
regulations on the coal industry, 

T'lie EI'A's assertion t}hat the § 321(a) provisions are discretionary or satisfiecl by EPA's 
coinpliance with otlier recquirements flouts the plain language of the Clean Air Act. In effeet, the 
EPA is seeking to selectively clloose which laws to enfoi •ce. I3y refusing to cacry out the law on 
this matter, the EPA is picking winriei •s anci loset rs in the econo►rny. Its interpretation of this law 
results in a clereliction of the EPA's duty to examine the employment effects of regulations and 
the wholesale desteuction of the copper mining, steel, textile, and coal mining inciustries. 

Over tlie last fotur decades, these industries have borne the burden of increased regulatory 
manciates and costs. As Congress examines avenues for fostering economic growtli, such as 
identifying the negative impacts of regulatory btrn •ciens oii certain industries, it is imperative that 
the EPA interpret § 321(a) of the Clean Air Act at face value, wilhout ignoi • ing its clear 
obligations undei • federal law. 

Slioulci you decide to witlidraw this appeal, the EPA's analysis of tiie costs of regulations will 
give lawinakers the tools and information needed to accurately examine the impact oi' tlie Cleati 
Air Act on Amei •icaii jobs. We appreciate your consideration and look forward to yotii • i•esponse 
on t}his matter.

Sincerely, 

ra
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF WEST VIRGINIA 

Wheeling 
 
MURRAY ENERGY CORPORATION, et al., ) 

) 
Plaintiffs, ) 

)   Civil Action No. 5:14-CV-00039 
v.       )   Judge Bailey 

) 
SCOTT PRUITT, Administrator, ) 
United States Environmental Protection Agency,    ) 
acting in his official capacity,1 ) 
 ) 
 Defendant.     ) 

EPA’S FILING IN COMPLIANCE WITH THIS COURT’S  
JANUARY 11, 2017 ORDER 

INTRODUCTION 

On January 11, 2017, this Court ordered the United States Environmental Protection 

Agency (“EPA”) to (1) “[p]repare and submit a § 321(a) evaluation of the coal industry and other 

entities affected by the rules and regulations affecting the coal mining and power generating 

industries . . . by no later than July 1, 2017,” and to (2) “submit evidence . . . that EPA has 

adopted measures to continuously evaluate the loss and shifts in employment which may result 

from its administration and enforcement of the Clean Air Act[]” by no later than December 31, 

2017. Final Order, ECF No. 314 at 26–27. In addition, this Court ordered EPA “[t]o submit a 

comprehensive filing detailing the actions the agency is taking to comply with § 321(a) and this 

Court’s orders within 60 days.” Id. at 27 (hereinafter “Compliance Filing”). On February 16, 

2017, the parties filed an expedited joint motion to extend the deadlines in the Final Order. 

                                                           
1 Pursuant to Fed. R. Civ. P. 25(d), Administrator Scott Pruitt “is automatically substituted as a party” 
because he is the successor to former Administrator Gina McCarthy, who was named in Plaintiffs’ 
Complaint.  Catherine McCabe served as Acting Administrator immediately prior to Administrator 
Pruitt’s confirmation.   
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Expedited Joint Motion to Extend Deadlines in the January 11 Final Order, ECF No. 326. On 

February 23, 2017, this Court granted the parties’ request to extend the deadline for the 

Compliance Filing until May 13, 2017,2 and otherwise denied the expedited joint motion. Order 

Granting in Part and Denying in Part the Expedited Joint Motion to Extend Deadlines in the 

January 11 Final Order, ECF No. 327.  

EPA has appealed all aspects of the Final Order, and the Fourth Circuit took the case 

under submission on May 9, 2017. Murray Energy Corp. v. EPA, Lead Case No. 16-2432 (4th 

Cir.). Subject to the reservations and objections presented to the Fourth Circuit, EPA submits this 

Compliance Filing to comply with the Final Order. 

As explained above, this Court required that the Compliance Filing “detail[] the actions 

the agency is taking to comply with § 321(a) and this Court’s orders.” ECF No. 314 at 27. EPA 

understands this direction to mean that the Agency must explain its plans to comply with this 

Court’s July and December deadlines. The evaluation due by July 1, 2017, has two major 

subcomponents—a retrospective evaluation of actual “coal mines and coal-fired power 

generators that have closed or reduced employment since January 2009,” id. at 26 ¶ 1(a)(iii), and 

an evaluation of “facilities that are at risk of closure or reductions in employment because of 

EPA’s regulations and enforcement actions” and associated impacts on communities, families, 

and subpopulations, id. at 26–27 ¶¶ 1(a)(i)–(ii) & (iv).  

In the Final Order, this Court provided additional interpretation of the statute, stating that 

Section 321(a) “requires EPA to answer the particular question of whether the EPA is 

contributing to specific worker dislocations and plant and mine closures,” and that, “[t]o comply 

                                                           
2 May 13, 2017 was a Saturday. 

Case 5:14-cv-00039-JPB   Document 328   Filed 05/15/17   Page 2 of 17  PageID #: 15814



 

 
3 

 

with § 321(a), EPA must both ‘track and monitor the effects of the Clean Air Act and its 

implementing regulations on employment,’ and evaluate ‘the cause of specific job dislocations.’” 

Id. at 8–9 (internal citation omitted). This Court concluded that EPA could employ existing 

methodologies and analytical tools to achieve compliance, describing with favor a voluntary 

program jointly administered by EPA and the Department of Labor during the 1970s and early 

1980s called the Economic Dislocation Early Warning System (“EDEWS”). Id. at 9.  

The EDEWS3 was an information collection and reporting effort in which EPA regional 

offices maintained contacts with federal, state, and local environmental enforcement offices, and 

invited individual firms to contact EPA directly when they closed or planned to close a plant and 

environmental regulations were alleged to be a significant factor in the decision. EPA 

headquarters consolidated the information collected by the regional offices and communicated it 

to the Secretary of Labor in a quarterly report. The quarterly reports presented details on the 

previous quarter’s actual and threatened plant closures, including the name and location of each 

plant, the industry, the actual or threatened date of dislocation, the jobs lost or threatened and 

total employment, a description of the environmental regulation or enforcement action at issue, 

and any unique circumstances involved. EPA did not include in the EDEWS plant closures or 

employment reductions affecting fewer than 25 employees, but otherwise included all plants that 

firms alleged would have remained unthreatened had it not been for the imposition of 

environmental regulations, regardless of the number and significance of other financial factors 

that may have entered into the closure decision. EPA cautioned, however, that many of the plants 

included in the EDEWS reports likely would have closed in the near term even in the absence of 

                                                           
3 Hearings before the Subcomms. of the S. Comm. on Appropriations on H.R. 9375, 95th Cong. 501–03 
(1978) (describing “The Origin & Operation of the Economic Dislocation Early Warning System”), 
https://babel.hathitrust.org/cgi/pt?id=uc1.b4682130;view=1up;seq=509. 
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environmental regulations. EPA also explained that economic impacts were difficult to quantify 

because many dislocated workers are rehired by the same firm, while some displaced labor 

shifted into other firms or sectors of the economy. Finally, EPA identified a number of reliability 

concerns associated with the EDEWS, including the difficulty of obtaining information to 

substantiate or refute allegations that environmental regulations were a significant factor in a 

plant closure. 

As explained in more detail below, absent relief from the Fourth Circuit, EPA intends to 

use the EDEWS as guidance in complying with this Court’s July deadline. EPA also intends to 

comply with this Court’s December deadline by using the EDEWS as a starting point to develop 

an ongoing program to conduct facility-level evaluations of closures and employment reductions. 

EPA maintains its position, however, that “resuming the [EDEWS] . . . would entail enormous 

costs to EPA and industry with little or no gain in reliable information.” United States’ Response 

to the October 17, 2016 Memorandum Opinion and Order Requiring Section 321(a) Compliance 

Plan and Schedule, ECF No. 296 at 10 n.11. Furthermore, EPA continues to have serious 

concerns about the analytical challenges associated with facility-level evaluations generally. See 

id. at 9–10 (listing challenges). EPA will make best efforts to address those challenges, as time 

and resources permit, because EPA is committed to ensuring that its work is based on the best 

available science and technical methods. EPA is also committed to an open, transparent process 
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that affords sufficient opportunities for public engagement, and that adheres to federal data-

quality4 and information-collection5 requirements and policies.  

I. July 1, 2017 Evaluation of Coal Mines and Coal-Fired Power Plants 

 Under this Court’s Final Order, EPA must: 

Prepare and submit to the Court a § 321(a) evaluation of the coal industry and other 
entities affected by the rules and regulations affecting the coal mining and power 
generating industries as expeditiously as practicable and by no later than July 1, 
2017, which evaluation shall: 

(i) identify those facilities that are at risk of closure or reductions in employment 
because of EPA’s regulations and enforcement actions impacting coal and/or 
the power generating industry; 

(ii) evaluate the impacts of the potential loss and shifts in employment which may 
be attributable to EPA's regulations and enforcement actions impacting coal 
and/or the power generating industry, including identifying the number of 
employees potentially affected, the communities that may be impacted, and the 
reasonably foreseeable impacts on families and industries reliant on coal; 

(iii) identify those coal mines and coal-fired power generators that have closed or 
reduced employment since January 2009 and, for each, evaluate whether EPA's 
administration and enforcement of the Clean Air Act contributed to the closure 
or reduction in employment; and 

(iv)  identify those subpopulations at risk of being unduly affected by job loss and 
shifts and environmental justice impacts. 

                                                           
4 See, e.g., Information Quality Act, Pub. L. No. 106-554, 114 Stat. 2763; Guidelines for Ensuring and 
Maximizing the Quality, Objectivity, Utility, and Integrity of Information Disseminated by Federal 
Agencies, Final Guidelines (corrected), 67 Fed. Reg. 8452 (Feb. 22, 2002); see also U.S. EPA, Guidelines 
for Ensuring and Maximizing the Quality, Objectivity, Utility, and Integrity of Information Disseminated 
by the Environmental Protection Agency (Oct. 2002), https://www.epa.gov/sites/production/files/2015-
08/documents/epa-info-quality-guidelines.pdf.   

5 See, e.g., Paperwork Reduction Act, 44 U.S.C. §§ 3501–21; Office of Info. & Regulatory Affairs, Office 
of Mgmt. & Budget, Exec. Office of the President, Frequently Asked Questions, 
https://www.reginfo.gov/public/jsp/Utilities/faq.jsp#icr_info (last visited May 15, 2017) (“The Paperwork 
Reduction Act (PRA), which was signed into law in 1980 and reauthorized in 1995, provides the statutory 
framework for the Federal government’s collection, use, and dissemination of information. The goals of 
the PRA include (1) minimizing paperwork and reporting burdens on the American public and (2) 
ensuring the maximum possible utility from the information that is collected.”).  
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ECF No. 314 at 26–27.  

To comply with this portion of the Final Order, EPA is: (1) assembling a workgroup and 

establishing a work plan for completing the prescribed evaluation by the July deadline; (2) 

developing a methodology for evaluating employment impacts at individual coal mines and coal-

fired power plants, notwithstanding data gaps and uncertainties; (3) identifying the universe of 

mines and plants that will be included in the evaluation; and (4) identifying the factors that may 

have contributed to the actual and potential closures and employment reductions, as well as 

associated impacts. This workgroup consists of over 80 EPA staff, including economists and 

program analysts from EPA’s Office of Policy and Office of Air and Radiation, and attorneys in 

EPA’s Office of General Counsel and Office of Enforcement and Compliance Assurance.   

In accordance with the Final Order, EPA’s coal-industry evaluation will focus on 

employment impacts at the facility level, which is a more granular approach than EPA generally 

uses in its regulatory analyses of national, regional, and sector-wide economic impacts. While 

EPA is using the EDEWS approach as guidance for this evaluation, EPA cannot acquire 

information related to plant closures and employment reductions through interactions with state 

and local governments or firms by the July deadline due to the requirements of the Paperwork 

Reduction Act (“PRA”) of 1995. See infra at 13. EPA is instead undertaking a significant data-

gathering effort by utilizing publicly available6 information on facilities in the coal-mining and 

coal-fired-generation industries, compiling that information, and then conducting a qualitative 

assessment of the factors that may have contributed to actual or potential closures or reductions 

in employment.  

                                                           
6 At this time, EPA has not identified any proprietary data, such as confidential business information 
(“CBI”), that has been comprehensively collected and that would be useful for the purpose of conducting 
facility-level evaluations. 
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To identify coal mines that have closed or reduced employment since January 2009, EPA 

is relying on publicly available data from the U.S. Mine Safety and Health Administration 

(“MSHA”), an agency within the Department of Labor. For the purpose of enforcing mine-

worker safety, MSHA collects employment data from entities that engage not just in coal mining, 

but in “the work of preparing” coal.7 These entities include mines that produce coal, as well as 

other types of facilities, such as coal-preparation facilities, coal transshipment facilities, and 

portable operations (e.g., portable augers). They submit quarterly employment data to MSHA 

using Form 7000-2,8 including the average number of workers employed at each entity. Due to 

the large number of coal mines and related entities in the United States (2,639 steam-coal mines 

had on-site employment in one or more years from 2009 to 2016)9 and the fluctuating nature of 

employment in this sector (e.g., workers are routinely reallocated across mines), EPA is 

following a methodological approach similar to that used in the EDEWS of evaluating only those 

entities that experienced dislocations of 25 jobs or more from January 2009 to December 2016. 

At this time, EPA has identified 1,099 steam-coal mining entities that meet this criterion. For the 

remaining steam-coal mining entities that experienced smaller reductions in employment, EPA 

will list such entities and provide a general overview of employment trends and impacts, but will 

not conduct individual facility-level evaluations. 

                                                           
7 30 C.F.R. § 50.2(b). 

8 See Mine Safety and Health Admin., U.S. Dep’t of Labor, Quarterly Mine Employment and Coal 
Production Report, https://www.msha.gov/support-resources/forms-online-filing/2015/04/15/quarterly-
mine-employment-and-coal-production (last visited May 15, 2017). 

9 Steam coal includes bituminous, subbituminous, and lignite coals, which are burned in coal-fired power 
plants to produce electricity. Some coal mines produce anthracite coal, which is used for steelmaking and 
other industrial processes. Due to significant time and resource constraints, EPA will address employment 
impacts at anthracite coal mines as part of the comprehensive program required by this Court’s December 
deadline. 
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To identify coal-fired power plants that have closed or reduced employment since 

January 2009, EPA is relying on publicly available data from the U.S. Energy Information 

Administration (“EIA”), the Federal Energy Regulatory Commission (“FERC”), and the U.S. 

Department of Agriculture’s Rural Utilities Service (“RUS”). In contrast to mines, annual 

employment information is not available for all power plants in the United States, although it is 

available for many. FERC Form No. 110 is a comprehensive financial and operating report 

submitted annually by major electric utilities that provide rate-based electricity. FERC Form No. 

1 solicits total annual employment information for power plants with greater than 25 megawatts 

of installed capacity. Similarly, power plants that receive insured loans and loan guarantees 

through the RUS must report their total employment annually on the Financial and Operating 

Report Electric Power Supply form.11 Additionally, EPA is attempting to identify those power 

plants with coal-fired units that have closed or converted to another fuel since January 2009 by 

relying on publicly available data reported to the EIA using Form 860.12 At this time, EPA has 

invested significant effort in reviewing these data sources and identifying coal-fired power plants 

where at least one operable electric generating unit retired or converted some coal-fired capacity 

to other fuels between January 2009 and December 2016, or that reduced employment over this 

time period.  

                                                           
10 See Fed. Energy Regulatory Comm’n, U.S. Dep’t of Energy, FERC Financial Report, FERC Form No. 
1: Annual Report of Major Electric Utilities, Licensees, and Others and Supplemental Form 3-Q: 
Quarterly Financial Report, www.ferc.gov/docs-filing/forms/form-1/form-1.pdf (last visited May 15, 
2017). 

11 See Rural Dev., U.S. Dep’t of Agric., Financial and Operating Report Electric Power Supply (Rev. 
2010), https://www.rd.usda.gov/files/OpRpt_PS_2010_Current.pdf.  

12 See U.S. Energy Info. Admin., Form EIA-860 detailed data (Oct. 6, 2016), 
https://www.eia.gov/electricity/data/eia860/.  
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To identify coal-fired power plants that may be at risk of closing or reducing employment 

in the near future, EPA is using publicly available information regarding retirement plans, which 

is also available from EIA Form 860. Because comparable data is not available for coal mines,13 

EPA will make best efforts to link these power plants to the coal mines that have consistently 

supplied them with coal in recent years by using data collected by the EIA on Form 923.14 The 

utility of this approach to identifying at-risk coal mines may be limited, however, because power 

plants often purchase coal from multiple coal mines or through brokers, in which case the 

original source mine is unknown or difficult to ascertain, and coal mines often have a portfolio of 

customers that can vary from year to year. Nevertheless, absent a peer-reviewed methodology for 

identifying at-risk facilities, EPA believes that this approach, despite its limitations, is the best 

option for timely complying with this Court’s Final Order. EPA is aware that identifying a coal 

mine as “at risk” could in itself create additional financial risk to the owners, suppliers, and 

employees of that mine.15 Consequently, EPA will seek to minimize that risk while complying 

with the requirements of the Final Order. 

To evaluate whether EPA’s administration and enforcement of the Clean Air Act may 

have contributed to any of the actual and potential closures and employment reductions, EPA 

will rely on official statements made by facility owners (e.g., annual reports, SEC filings, and 

                                                           
13 In certain circumstances, coal-mine owners may be required to submit notices under the Worker 
Adjustment and Retraining Notification (“WARN”) Act to MSHA. WARN Act requirements are limited 
to firms of a certain size, however, and these firms are usually only required to issue notices 60 days in 
advance, which limits the utility of the notices in identifying potential closures. 

14 See U.S. Energy Info. Admin., Form EIA-923 detailed data (Apr. 26, 2017), 
https://www.eia.gov/electricity/data/eia923/.  

15 For example, an “at risk” designation could affect a facility’s credit rating, making it more difficult for 
the facility to obtain loans from lenders. Similarly, an “at risk” designation could impede a facility’s 
ability to attract skilled workers, who may be more inclined to seek employment at a competitor not 
designated as “at risk.” 

Case 5:14-cv-00039-JPB   Document 328   Filed 05/15/17   Page 9 of 17  PageID #: 15821

https://www.eia.gov/electricity/data/eia923/


 

 
10 

 

press releases) and information gathered through news-collection services (e.g., Newsbank) and 

other sources (e.g., WARN Act notices). EPA emphasizes that these statements cannot be fully 

corroborated through independent investigation or financial analysis in the time provided by the 

Final Order. For each facility, EPA is also consulting its own publicly available enforcement 

databases (e.g., EPA’s ECHO database)16 and, where appropriate, databases that contain 

information related to the enforcement of health and safety regulations (e.g., databases 

maintained by MSHA for coal mines) and state and local regulations. Based on work done to 

date, EPA estimates that each draft coal-mine and power-plant evaluation will take between one 

and five hours to complete, depending on the amount of information available. 

For the at-risk facilities, EPA is gathering information on current economic, health, and 

environmental conditions in the areas in which the facilities are located in order to evaluate 

potential impacts on “communities,” “families and industries reliant on coal,” and “those 

subpopulations at risk of being unduly affected by job loss and shifts from environmental justice 

impacts.” ECF No. 314 at 26–27. To do this, EPA is relying on publicly available data from the 

U.S. Census Bureau, the U.S. Bureau of Labor Statistics (“BLS”), the Centers for Disease 

Control and Prevention, EPA’s EJSCREEN tool,17 and other relevant sources. Employment-

                                                           
16 ECHO stands for “Enforcement and Compliance History Online.” See U.S. EPA, Learn More About 
ECHO, https://echo.epa.gov/resources/general-info/learn-more-about-echo (last updated Feb. 8, 2017). 
The database provides integrated compliance and enforcement information for about 800,000 regulated 
facilities nationwide. Id. 

17 EJSCREEN is EPA’s “Environmental Justice Screening and Mapping Tool,” which is used for 
displaying and combining nationally consistent, publicly available environmental and demographic data 
at various geographic scales. See U.S. EPA, EJSCREEN: Environmental Justice Screening and Mapping 
Tool, https://www.epa.gov/ejscreen (last updated Dec. 19, 2016). 
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related indicators are generally available by Labor Market Area (“LMA”),18 whereas 

environmental and health indicators are typically available at the county or state level. 

In regards to the format of the July submission, EPA expects that each facility-specific 

evaluation will present facility-related information, a narrative summarizing the information that 

EPA found regarding job losses and shifts and the factors that may have contributed to the actual 

or potential closure or reduction in employment, and EPA’s best assessment, in light of available 

data and methodologies, of whether EPA’s administration and enforcement of the Clean Air Act 

is among those factors. For at-risk facilities, the evaluations will also include the community-

impacts information discussed above. Based on work done to date, EPA estimates that each draft 

community-impacts evaluation will take between two and five hours to complete, depending on 

the amount of information available. 

Finally, EPA will include in the submission to this Court sector-level overviews of the 

coal-mining and electricity-generating industries that discuss recent regulatory requirements, 

labor trends, and major factors affecting the cost of extracting coal and the electricity sector’s 

demand for coal. Given the numerous analytical limitations and challenges associated with a 

facility-level approach, EPA believes that concurrent sector-level overviews are important to 

provide context for the broader economic and regulatory forces that affect employment in these 

industries. EPA is relying on external market assessments, publicly available market and survey 

data, and recent scientific research to complete the overviews.  

                                                           
18 LMAs are U.S. Office of Management and Budget (“OMB”)-defined metropolitan and micropolitan 
areas, as well as BLS-defined small labor market areas. LMAs represent geographic areas where 
individuals can live and work within a reasonable distance. They can include multiple counties and can 
cross state lines. They are non-overlapping and geographically exhaustive for the entire United States. 
Many LMAs are county equivalents. 
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II. Measures to Continuously Evaluate Losses and Shifts in Employment 

Under this Court’s Final Order, EPA also must: 

[A]s expeditiously as practicable, but by no later than December 31, 2017, submit 
evidence to the Court demonstrating that EPA has adopted measures to 
continuously evaluate the loss and shifts in employment which may result from its 
administration and enforcement of the Clean Air Act, including such rulemakings, 
guidance documents, and internal policies as necessary to demonstrate that EPA 
has begun to comply with § 321(a) and will continue to do so going forward. 

ECF No. 314 at 27.  

To comply with this portion of the Final Order, EPA is assembling a workgroup and 

establishing a work plan to adopt measures by the December deadline. This workgroup currently 

consists of over 30 EPA staff, including economists and program analysts from EPA’s Office of 

Policy and Office of Air and Radiation, attorneys in EPA’s Office of General Counsel and Office 

of Enforcement and Compliance Assurance, and assistance from other EPA headquarters offices 

as needed.   

The first step in EPA’s work plan is to develop a system for collecting facility-level 

information. As explained above, the EDEWS program relied heavily on assistance from state 

and local authorities, as well as direct communication with firms, to identify facilities potentially 

threatened by environmental regulations. Each EPA regional office had a staff member 

responsible for maintaining contacts with federal, state, and local environmental enforcement 

offices, as well as local departments of commerce; reading the local press; and serving as the 

regional point-of-contact for individual firms that contacted EPA regarding closures or plans to 

close. For each facility, the regional staff member collected the facility’s name, location, and 

industry; the date (if known) of the closure or reduction in employment; the environmental 

regulation or enforcement action at issue; evidence in support of the firm’s claims (e.g., 

abatement cost information); and any unique circumstances involved. 
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For EPA to implement a similar information-collection system today, either by directly 

soliciting information from firms or by indirectly obtaining information with the assistance of 

state and local entities, EPA must comply with the PRA.19 Generally, to comply with the PRA, 

EPA must seek public comment on proposed information collections and submit proposed 

information collections to OMB for review and approval. Any information collection request 

(“ICR”) submitted to OMB for review and approval must include a description of the collection 

and its intended use, as well as an estimate of the time and cost burdens the ICR will place on the 

public. 44 U.S.C. § 3506(c)(1)(a); 5 C.F.R. § 1320.8(b) & (c). The ICR may also include an 

information collection instrument (e.g., a form, survey, script, etc.) and supporting 

documentation that addresses matters like reporting frequency, the format of the electronic 

collection system, access issues, and CBI concerns. The ICR process requires two Federal 

Register notices. The first notice announces EPA’s plan to submit an ICR to OMB and solicits 

comments for a period of 60 days. 44 U.S.C. § 3506(c)(2)(a); 5 C.F.R. § 1320.8(d). The second 

notice announces that the ICR has been submitted to OMB and solicits comment for 30 days. 44 

U.S.C. § 3507(a)(1)(D) & (b); 5 C.F.R. § 1320.10(a). OMB has 60 days from either the date on 

which the ICR is submitted for review or the date on which the second notice is published, 

whichever is later, to approve, disapprove, or require changes to the ICR. 44 U.S.C. 

§ 3507(c)(2); 5 C.F.R. § 1320.10(b). The total ICR process takes approximately six to nine 

months from beginning to end.20 

                                                           
19 Congress enacted the PRA in 1980, nine years after EPA and the Department of Labor started EDEWS, 
and substantially revised it in 1995.  

20 See Office of Info. & Regulatory Affairs, Office of Mgmt. & Budget, Exec. Office of the President, 
Questions and Answers When Designing Surveys for Information Collections 3 (Jan. 2006), 
https://obamawhitehouse.archives.gov/sites/default/files/omb/inforeg/pmc_survey_guidance_2006.pdf 
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The second step in EPA’s work plan is to develop a process for compiling and evaluating 

the information once it has been collected. In broad terms, this process will likely be similar to 

the one that EPA is using to conduct facility-level evaluations of coal mines and coal-fired power 

plants by the July deadline, except that the process will be ongoing and subject to improvements 

and adjustments over time. While EPA will continue to evaluate actual and potential closures 

and reductions in employment for the coal industry, EPA will also evaluate additional sectors in 

the economy that may be affected by Clean Air Act regulations and enforcement actions.21 EPA 

intends to compile the facility-level information necessary to conduct evaluations into a database 

and review the information for quality-control purposes. Finally, to the extent practicable, EPA 

will seek to address the serious analytical challenges and limitations associated with the EDEWS 

methodology by using a transparent process that effectively engages the public and outside 

experts. 

The third step in EPA’s work plan is to determine whether and how the Agency will 

disseminate the evaluations to the public. While Section 321(a) does not require EPA to disclose 

its evaluations to the public, EPA is nevertheless considering the feasibility and benefits of 

various options for public dissemination. As described above, EPA used the EDEWS to generate 

quarterly reports that were submitted to the Department of Labor and the Small Business 

Administration to aid those agencies in providing unemployment assistance and loans for 

abatement equipment, respectively. EPA also distributed copies of the quarterly reports to about 

                                                           
(“A six month period, from the time the agency completes the ICR to OMB approval, is fairly common 
for planning purposes but varies considerably across agencies depending on internal review procedures.”). 

21 EPA notes that, while there is a relatively large amount of economic data regarding the coal-mining and 
electricity-generating sectors that is routinely generated and submitted to various federal, state, and local 
agencies, comparable data is not readily available for many other sectors subject to Clean Air Act 
regulation.  
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100 people outside the Agency, ranging from professors at universities, to companies on a 

mailing list, to other Federal agencies.22 The Council on Environmental Quality (“CEQ”) also 

included EDEWS information in several of its annual reports during the 1970s.23 At this time, 

EPA has not determined whether any of these historical examples would be an appropriate way 

to disseminate evaluations today.  

CONCLUSION 

While reserving all rights and without prejudice to the EPA’s appeal of this Court’s Final 

Order, the EPA responds to the Final Order and submits, as directed, this Compliance Filing. 

 

DATED:  May 15, 2017    Respectfully Submitted, 
 

JEFFREY H. WOOD 
Acting Assistant Attorney General 
U.S. Department of Justice 
Environment & Natural Resources Division 
 
/s/ Patrick R. Jacobi___ 
PATRICK R. JACOBI 
RICHARD GLADSTEIN 
SONYA SHEA 
LAURA J. BROWN 
U.S. Department of Justice 
Environment & Natural Resources Division 
Environmental Defense Section 
601 D Street, N.W., Suite 8000 
Washington, D.C. 20004 
(202) 514-2398 (Jacobi) 
(202) 514-1711 (Gladstein) 

                                                           
22 See Nat’l Comm’n on Supplies and Shortages, Information Systems Studies 401 (Dec. 1976), 
https://babel.hathitrust.org/cgi/pt?id=uc1.31210024827345;view=1up;seq=415.   

23 See Council on Envtl. Quality, Exec. Office of the President, Annual Environmental Quality Reports, 
https://ceq.doe.gov/ceq-reports/annual_environmental_quality_reports.html (last visited May 15, 2017). 
In 1995, Congress eliminated the requirement that CEQ create and publish the annual reports to reduce 
paperwork in government. See id. 
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(202) 514-2741 (Shea) 
(202) 514-3376 (Brown) 
patrick.r.jacobi@usdoj.gov 
richard.gladstein@usdoj.gov 
sonya.shea@usdoj.gov 
laura.j.s.brown@usdoj.gov 
 
BETSY STEINFELD JIVIDEN 
Acting United States Attorney for the 
Northern District of West Virginia 
      
/s/ Erin Carter Tison  
ERIN CARTER TISON (WV Bar No. 
12608) 
Assistant United States Attorney 
U.S. Courthouse & Federal Bldg. 
1125 Chapline Street Suite 3000 
Wheeling, W.V. 26003 
(304) 234-0100 
erin.tison@usdoj.gov 
 
OF COUNSEL:  
MATTHEW C. MARKS  
United States Environmental Protection 
Agency  
Office of General Counsel  
1200 Pennsylvania Avenue, N.W.  
Washington, D.C. 20460  
(202) 564-3276  
marks.matthew@epa.gov  
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IN THE UNITED STATES DISTRICT COURT FOR THE 
NORTHERN DISTRICT OF WEST VIRGINIA 

Wheeling 
 
MURRAY ENERGY CORPORATION, et al.,      ) 

             )   
Plaintiffs,           ) 

          ) 
v.              )  Civil Action No. 5:14-CV-00039 
  ) Judge Bailey           

SCOTT PRUITT, Administrator, )  
United States Environmental Protection Agency, )  
acting in his official capacity,    ) 
             )  
  Defendant.    ) 
__________________________________________) 
 

CERTIFICATE OF SERVICE 
 

I, Erin Carter Tison, hereby certify that on this 15th day of May, 2017, the foregoing 

EPA’s Filing in Compliance With This Court’s January 11, 2017 Order was filed using the 

CM/ECF system, which will cause a copy to be served upon counsel of record.  

 
/s/ Erin Carter Tison 
ERIN CARTER TISON (WV Bar No. 12608) 
Assistant United States Attorney 
U.S. Courthouse & Federal Bldg. 
1125 Chapline Street Suite 3000 
Wheeling, W.V. 26003 
(304) 234-0100 
erin.tison@usdoj.gov 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, DC. 20460

OFFICE OF

AIR AND RADIATION 

The Honorable Ron DeSantis 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Congressman DeSantis: 

Thank you for your letter dated October 30, 2013, to U.S. Environmental Protection Agency 
Administrator Gina McCarthy regarding the 2014 volume requirements under the Renewable Fuel 
Standard (RFS) program. The Administrator has asked me to respond to you on her behalf 

On November 29, 2013, the EPA published in the Federal Register a proposed rule that would establish 
the 2014 RFS volume standards. In developing the proposed volumes, the EPA used the most recent 
data available and took into consideration multiple factors. Our analysis included an evaluation of both 
the expected availability of qualifying renewable fuels as well as factors that, in some cases, limit 
supplying those fuels to the vehicles and equipment that can consume them. On the basis of our analysis, 
we proposed to reduce the required volumes from statutory levels for 2014 for cellulosic biofuel, 
advanced biofuel, and total renewable fuel. We proposed to maintain the same volume for biomass-
based diesel for 2014 and 2015 as was adopted for 2013, but we have requested comment on whether to 
raise the biomass-based diesel volume requirement. 

I want to emphasize that this is a proposal, and that the EPA has requested comment on many aspects of 
the proposed rule, including the methodology for determining volumes. The EPA also expects to receive 
additional data before finalizing the rule. We will take your input under consideration as we, in 
conjunction with the U.S. Department of Agriculture and the U.S. Department of Energy, work towards 
finalizing this rule. Your letter has been placed in the rulemaking docket. 

Again, thank you for your letter. If you have further questions, please contact me or your staff may 
contact Josh Lewis in the EPA's Office of Congressional and Intergovernmental Relations at 
lewis.josh@epa.gov or (202) 564-2095.

Sincerely, 

j 
Janet G. McCabe 
Acting Assistant Administrator 

Internet Address (URL) . http //wwwepa gov 

Recycied/Recycab)e . Printed with Vegetable Oil Based Inks on 1000/o Postconsumer, Process Chlorine Free Recycled Paper



^^^ED STA^. ^

Nj ··6
Z	 z
^5w2.^

^^
'
^LPROT

ECT\

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460

OFFICE OF

AIR AND RADIATION 

The Honorable Ronald D. DeSantis 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Congressman DeSantis: 

Thank you for your letter of November 4, 2015, to U.S. Environmental Protection Agency Administrator 
Gina McCarthy, regarding your concerns that the proposed standards for 2014 - 2016 under the 
Renewable Fuel Standard (RFS) program fall short of the statutory targets. The Administrator has asked 
me to respond to you on her behalf. 

Under the Clean Air Act, as amended by the Energy Independence and Security Act of 2007, the EPA is 
required to set annual standards for the RFS program each year. The statute requires the EPA to 
establish annual percentage standards for cellulosic biofuel, biomass-based diesel, advanced biofuel, and 
totairenewable fuels that apply to gasoline and diesel produced or imported inagivenyear.------

In our June 10, 2015, proposal we made a preliminary determination that the market would experience 
significant uncertainty if the EPA were to ignore the constraints on supply and set the standards at the 
statutory targets, as we expect that there would be widespread shortfalls in supply under those 
circumstances. The proposal sought to balance two dynamics: Congress's clear intent to increase 
renewable fuels over time to address climate change and increase energy security, and real-world 
circumstances that have slowed progress towards such goals. In order to provide the certainty that 
investors and others in the market need, we proposed using the tools Congress provided to make 
adjustments to the law's volume targets. Though we proposed using the authority provided by Congress, 
we nevertheless proposed standards for cellulosic biofuel, advanced biofuel, and total renewable fuel 
that would result in ambitious, achievable growth in biofuels. 

We held a public hearing on the proposal on June 25, 2015, in Kansas City, Kansas, where over 200 
people provided testimony. Further, we received over 670,000 comments from the public comment 
period, which closed on July 27, 2015. We are taking those comments, as well as the thoughts you 
provided in your letter, under consideration as we prepare the final rulemaking which we intend to 
finalize by November 30, 2015.

Internet Address (URL) • http://www.epa.gov 

Recycled/Recyclable • Printed with Vegetable Oil Based Inks on 100% Postconsumer, Process Chlorine Free Recycled Paper



Again, thank you for your letter. If you have further questions, please contact me or your staff may 
contact Patricia Haman in the EPA's Office of Congressional and Intergovernmental Relations at 
haman.patriciaepa.gov or (202) 564-2806.

Janet G. McCabe 
Acting Assistant Administrator
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